INTRODUCTION
Imagine how you would feel if you were on a dinner date (things are going smoothly) then, all of a sudden, a Mariachi group stops by your table and plays their music for the next five minutes, interrupting your conversation and the enjoyment of your meal.
2 That same feeling occurs when you are watching TV and a series of advertisements comes up; or when you are browsing the Internet and a series of pop-up ads appears; or when you are checking your e-mails, only to find out that more than half of your e-mails are spam ads; or worst of all, when you are using an iPhone app and an ad pops up demanding you to either pay for an ad-free version or have to watch the ads to continue using the app. We all feel bothered by unwanted and unwelcomed instruction of our attention, yet this occurs daily.
In Stuart v. Camnitz, 3 the U.S. Court of Appeals for the Fourth Circuit invalidated a provision of North Carolina's new law 4 requiring physicians to perform an ultrasound, display the sonogram, and describe the fetus to women seeking abortions, "even if the woman actively 'avert[s] her eyes' and 'refus[es] to hear. '" 5 Interestingly, the Fourth Circuit found this provision unconstitutional because it violated physicians' free speech rights, 6 but not because it violated the rights of the women subjected to mandatory ultrasounds against their will. Ironically, this new law is titled, "Woman's Right to Know Act." 7 Rather than focusing on patient attention, North Carolina's new law for mandatory videos or other forms of delivering information impermissibly compelled patients' attention and distorted the information.
8 This is neither the first time nor the only time (1) required doctors to inform women about detriments to health in abortion procedures, (2) required women to give prior notice to their that states have freely mandated pregnant women's attention against their will-here, mandatory ultrasounds-but the women's attention does not belong to the states. 10 Without recognizing the right to attention, contract formation and informed consent, just to name a few, are hollow and superfluous 11 : contracting parties have no meeting of the minds, 12 and informed consent is giving consent without being informed. 13 States could continue to freely mandate ultrasounds for pregnant women against their will as though their attention were not really theirs in the first place. Similarly, other problems in our daily lives that involve attention, for example, contract formation and informed consent, would likely continue to go unaddressed. New emerging technologies make this an issue of increasing importance. 15 Little did they know that, 125 years later, their article would give rise to and shape a substantial body of constitutional law that inspired many civil rights movements and gave rise to many of the constitutional rights each individual has today. 16 That article also inspired the writing of this Article, which celebrates the 125th anniversary 17 of Brandeis's and Warren's article.
husbands, (3) required minors to receive consent from a parent or guardian prior to an abortion, and (4) imposed a twenty-four-hour hold before obtaining an abortion). 10. See infra Part I.C.2. Note that pregnant women could bring their problems to courts, but without the recognition of the right to attention, courts seem to struggle in addressing their concerns. See, e.g., Stuart, 774 F.3d 238 (invalidating North Carolina's mandatory ultrasound law as unconstitutional because it violated physicians' free speech rights).
11. 261 (1990) (recognizing that individuals have a liberty interest that includes the right to make decisions to terminate life-prolonging medical treatments); Moore v. City of E. Cleveland, 431 U.S. 494 (1977) (finding privacy protection for an extended family's choice of living arrangements, and striking down a housing ordinance that prohibited a grandmother from living together with her two grandsons); Kelley v. Johnson, 425 U.S. 238 (1976) (upholding a grooming regulation for police officers, and illustrating the trend toward limiting the scope of the "zone of privacy"); Roe v. Wade, 410 U.S. 113 (1973) (extending the right of privacy to include a woman's right to have an abortion); Stanley v. Georgia, 394 U.S. 557 (1969) (unanimously concluding that the right of privacy protected an individual's right to possess and view pornography in his own home); Griswold v. Connecticut, 381 U.S. 479 (1965) (striking down a state law prohibiting the possession, sale, and distribution of contraceptives to married couples); Pierce v. Soc'y of Sisters, 268 U.S. 510 (1925) (applying Meyer's principles to strike down an Oregon law that compelled all children to attend public schools, a law that would have effectively closed all parochial schools in the state); Meyer v. Nebraska, 262 U.S. 390 (1923) (striking down a state law that prohibited the teaching of German and other foreign languages to children until the ninth grade); Ravin v. State, 537 P.2d 494 (Alaska 1975) (finding constitutional protection for the right of a citizen to possess and use small quantities of marijuana in his own home).
17. Coincidentally, 2015 also marks the 800th birthday of Magna Carta, one of the [Vol. 91:1023
What marketing 18 and mandatory ultrasounds 19 -in addition to contract formation 20 and informed consent 21 -have in common is the information receiver's right 22 to attention. Attention, by definition, is "the concentration of awareness on some phenomenon to the exclusion of other stimuli." 23 It seems so easy to disregard attention as something trivial. Things remain small when there is no discussion of them, but once we talk about them, they become big deals. Many things happen this way; for example, the current movements of feminism 24 and #BlackLivesMatter 25 all started like this, that is, with attention redirected to something that had previously been neglected. 26 Every exchange of information involves at least two parties, where one side communicates the information and the other side receives the information. Legal scholarship most often focuses on the communicator's perspective (e.g., how much information the communicator discloses) or on the information itself, 27 . "But this is really skin privilege-the ranking of color in terms of its closeness to white people or white-skinned people and its devaluation according to how dark one is and the impact that has on people who are dedicated to the privileges of certain levels of skin color." Id.
26. The pervasive racism and lack of women's rights were unnoticed in the past, but in recent years, the movements have gained much momentum in the media, and people are taking notice.
27. There is, however, some research on the effectiveness of the information in reaching the recipient in the advertisement literature. See, e.g., ALBERT A. REED, KATE E. GRISWOLD, GEORGE FRENCH, JAMES BARRETT KIRK & LEROY FAIRMAN, ADVERTISING AND SELLING, VOLUME 24 (2011) (discussing attention, in terms of the timing to reach the recipient, in the context of advertisement). Also, attention's effectiveness has been researched in the context of eyewitness testimony's reliability. See, e.g., Roger B. Handberg, Expert Testimony on surprisingly, not much on the receiver's perspective. This lack of discussion and dearth of scholarship from the receiver's perspective is problematic, because the information receiver is often the "little guy" in the conversation. We own and are entitled to our attention because attention is a property right and part of our individual dignity. 28 Yet advertisement companies and scam artists freely bombard us with their "products" daily, resulting in our own time and monetary loss. 29 For example, "we've gone from being exposed to about 500 ads a day back in the 1970's to as many as 5,000 a day [in 2006] ," 30 and that number is still climbing. Of course, the degree of intrusiveness of advertisements and spam varies depending on their platform, whereas the more time consumed (or the more money lost), the higher the intrusiveness and vice versa. 31 Furthermore, giving up the right to attention cannot be a condition of, for example, forming a contract.
32
This Article proposes legislation to recognize the right to attention as a statutory right or, alternatively, suggests that the courts recognize the right to attention as a constitutional right. Specifically, the right to attention's much larger, as-yet-poorly-defined bundle of rights includes, for example, the right to deny attention when demanded, the right to be left alone, the right not to be spammed and the right not to receive ads when such advertisement is unwanted or uninvited, the right to waive the understanding of an agreement, the right to give consent without being informed, and the right not to be required to receive information against one's will. 33 The right to attention could be in the form of: (1) a constitutional right, (2) a statutory right, (3) an economics/property right, or (4) a human right. 34 It would primarily be a negative right rather than a positive right. 35 To infringe on an individual's right to attention, the government would probably be subject to some level of intermediate-scrutiny review, rather than rational basis or strict scrutiny. The right to attention generally would not arise if an individual were under an obligation 36 or were to gain a privilege. 37 Although it is hard to tell whether an individual is paying attention, his or her attention can be demanded through, for example, the administration of an exam. 38 Even so, the demanding party would still need a legitimate interest to override an individual's right to attention and require his or her attention for a finite amount of time. 39 Another exception to the right to attention is that there is no right to attention in a human relationship, for example, in a domestic dispute. 40 This Article proceeds in two parts. Part I defines "attention" and analyzes its value as a currency along with money and time. Part I then discusses the problems in marketing and mandatory ultrasounds when there is no right to attention. Part II explores the justifications for the right to attention and when the right to attention does and does not arise. Part II further applies the right to attention to contract formation and informed consent, and rebuts common criticisms.
I. ATTENTION AND ITS VALUE

A. Defining "Attention"
The plain meaning of attention is "the act or state of attending esp. through applying the mind to an object of sense or thought; a condition of readiness for such attention involving esp. a selective narrowing or focusing of consciousness and receptivity." 41 Psychologists define attention as "the concentration of awareness on some phenomenon to the exclusion of other stimuli."
42 Economists 43 define attention as "focused mental engagement on a particular item of information." 44 Given the lack of dispute in what attention means, this Article adopts psychologists' attention definition-"the concentration of awareness on some phenomenon to the exclusion of other stimuli." 45 Some claim to have an ability to multitask (i.e., splitting their attention to perform multiple tasks at once). 46 The most desired gift of love is not diamonds or roses or chocolate. It is focused attention. . . . Attention says, "I value you enough to give you my most precious asset-my time." Whenever you give your time, you are making a sacrifice, and sacrifice is the essence of love.
49
Viewing attention as an asset is not new-scholars have already studied attention for almost a century now. 50 In brief, attention has value, 51 and its value is increasing as the demands for our attention are increasing. 
Attention as Currency
Nowadays, people associate currency with money. 53 In fact, the definition of "currency" contains the word "money."
54 Money generally takes the form of bills, coins, and checks or credits through a financial institution (i.e., a bank). Starting in 2008, money can take a new form, called "Bitcoin," as a digital currency. 55 In the early nineteenth century, people attempted to use time as currency through the form of labor. 56 Lately, the concept of time-based currency is making a comeback.
57
Indeed, people can theoretically spend time and money interchangeably: people exchange their time for money and money for others' time.
Besides money and time, a third form of currency is attention. 58 In fact, the word "attention" is used in conjunction with the word "pay" in the phrase "to pay attention," signaling its value as a currency. Like time, attention is scarce. Scholars are discussing that our attention span is getting shorter and shorter in the information age 59 and even speculate that, in the future, our attention will be sold. 60 In fact, we can spend attention like time 61 (i.e., the inability to be doing something else). 72 The employer thus pays for the employee's time even if the employee could just stand around waiting. 73 The Fordism/Taylorism literature from the 1920s focused on how to optimize use of the employee's time for the employer, largely through refinements of the assembly line idea. 74 The allocation, though, was clear: employers paid for time, and they got to decide how to allocate the time they paid for. In some ways, routinization makes the value of the employee's time less dependent on the employee's level of attention (or skill).
With lawyers, on the other hand, time spent without attention is valueless; yet, the attorney, not the client, controls the allocation of attention. This presents an intrinsic conflict of interest. For example, when an attorney bills his or her client for traveling time, that attorney could be spending his or her attention during this time to read up on materials for another client-an ethical issue of double or fraudulent billing. 75 An attorney could also unethically bill for sleeping time, where he or she was not paying attention to the client's matter per se. Thus, attention is arguably more valuable than time, even if time without attention is part of the price of accomplishing a task-attention is an assumed feature of time billed, at least for attorneys.
3. Attention vs. Money "In the future, our attention will be sold."
76 Unsurprisingly, others can make money using our attention. The marketing industry preys on our attention through advertisement.
77 Advertisement demands our attention through many shapes and forms: newspaper ads, TV commercials, spam e-mails, spam phone calls, website pop-up ads, in-person sales pitches, etc. YouTube video posters and bloggers make money based on the number of views. Writers desire to formulate "attention-grabbing" sentences. Statistically, "we've gone from being exposed to about 500 ads a day back in the 1970's to as many as 5,000 a day [in 2006] ," 78 and that number is still climbing.
We can also save or make money by "spending" our attention. For example, coupon clippers spend their time-and thus pay attention to-collecting coupons to Although attention's value increases with increasing demands and inelastic supply, 82 the exact value for each individual's attention might be difficult to quantify. The value to an advertiser of the ability to command attention has a discoverable price, but we lack an attention market 83 that would reveal how much an individual is willing to pay to be free from such intrusions. Fortunately, at least one thing is certain: attention has value.
The Economics of Attention 84
The term "attention" came to economists' attention in the latter half of the twentieth century, 85 and the study of attention economics treats attention as a scarce commodity to solve information-management problems. 86 In fact, Nobel Laureate Herbert Simon 87 warned: 84. For an in-depth discussion on the economics of attention, see generally LANHAM, supra note 59, at xi-41 (arguing that our attention has decreased in the information age and beginning the discussion of attention economics).
85. [I]n an information-rich world, the wealth of information means a dearth of something else: a scarcity of whatever it is that information consumes.
[Information] consumes the attention of its recipients [,] . . . creat[ing] a poverty of attention and a need to allocate that attention efficiently among the overabundance of information sources that might consume it. 88 Early use of labor (i.e., labor certificates) as currency was closely associated with attention. 89 Economist Karl Marx's labor theory of value explains that the value of a "thing" depended on the human time it took to produce it. Other economists' 90 price theory explains that price reflects supply and demand.
91
Attention's "value"-to put a price on attention-is increasing 92 as the demands for our attention are increasing 93 because the supply of our attention is finite and largely inelastic.
94 Figure 1 95 illustrates this point, showing the effects of a positive demand shock with an elastic supply curve versus an inelastic supply curve, wherein the intersection near D2 on the inelastic curve has a higher price point than the intersection near D1 on the elastic curve as the demands increase from the starting point at the intersection near D0. Attention has value, 99 yet people treat attention as though it is free to grab.
See
100
Individuals presumably own their attention and can give it out at their free will. However, whether individuals can actually give attention out at their free will can depend on how disciplined they are. When individuals becomes distracted, they lose their productivity and become inefficient at completing the task(s) at hand. The economic loss from advertisements and spam is enormous: for example, a lawyer with a billing rate of $150/hour who receives 2200 spam messages in a year would lose $900/year in billing to spam e-mails. 114 In 2010, valid e-mail addresses around the world received about 100 billion e-mails per day, 88% of which were spam. 115 Companies spent about $6.5 billion/year on anti-spam technology. 116 Assuming an average person's time is worth $25/hour and that it takes an average of five seconds to delete spam, spam costs users about $14 billion/year. 117 Yet, advertisements and spam occur daily, and are in fact a multi-billion dollar industry. The degree of intrusiveness of advertisement and spam varies depending on its platform, whereas more time or monetary loss means more intrusiveness and vice versa. For example, listing from the least to the most intrusive, there are billboard ads, junk mail, e-mail-based ads, cell phone texts, and phone calls. 128 Our attention would really be in danger the day technology enables marketing companies to tell whether consumers view their ads (e.g., whether a viewer is watching a television advertisement). When marketing companies know we are not paying attention, they can come up with new ways to demand our attention. For example, they can pause their television ads with a warning sign to resume viewing the ads-if consumers do not comply or are not paying attention, such ads could remain paused rather than played until skipped.
The contrast between normal daily advertisements or spam versus fraudulent advertisements or spam begs the question of whether an individual should be entitled to initiate a legal action against the advertisement and spam companies for his or her economic losses.
Healthcare: Mandatory Ultrasound
The doctor in Stuart v. Camnitz testified, "'forcing this experience on a patient over her objections' in this manner interferes with the decision of a patient not to receive information that could make an indescribably difficult decision even more traumatic and could 'actually cause harm to the patient. ' Also, the physician has an ethical obligation not to "touch" the patient without the patient's consent, which is what the ultrasounds really is-probing the patient for the fetus's information. The right not to be touched is separate from the right to abortion. Interestingly, the Fourth Circuit distinguished Stuart from typical "undue burden" 133 cases because the Court analyzed North Carolina's mandatory ultrasound law under the First Amendment. 134 Had the Fourth Circuit analyzed Stuart according to the pregnant mother's rights, the "undue burden" standard would have and should have come up.
Furthermore, it is questionable whether the mandatory ultrasound ruling applies only because the state is involved or because it is rooted in physicians' ethical obligations generally. 135 The Fourth Circuit brought up physicians' therapeutic privilege, which "permits physicians to decline or at least wait to convey relevant information as part of informed consent because in their professional judgment delivering the information to the patient at a particular time would result in serious psychological or physical harm." 136 The Fourth Circuit then concluded that North Carolina's mandatory ultrasound law, without a therapeutic-privilege exception, interfered with physician's professional judgment and ethical obligations. 140. There may be room to argue that the Court decided the case on these grounds. Writing for the majority, Justice Blackmun explicitly held that the right "is not unqualified." Id. at 154. More significantly, the Court held, "For the stage prior to approximately the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman's attending physician." Id. at 164. of the feminism movement. 141 There could be a similar story for the right to attention in Stuart.
142 Stuart presented an interesting issue and opportunity for the Supreme Court to recognize the right to attention for pregnant women-an opportunity the Court refused when it denied certiorari.
When a pregnant woman actively averted her eyes and refused to hear, 143 she chose to not pay attention to the information from the mandatory ultrasound. The ultrasound would be pointless and useless because the underlying reason of displaying a sonogram and describing the fetus to the mother is for her to make an informed decision. But her objection (e.g., her acts of averting her eyes and refusing to hear) flies in the face of the legislature's objective behind North Carolina's new law-to assure the mother's decision to have an abortion is deliberate and well-informed, or to dissuade the mother through an attempt to spur creation of an emotional bond with the fetus. 144 Ironically, most women who pay attention to the ultrasound report being relieved to see the fetus because, in most cases, it is very early in the pregnancy and the fetus does not look like a child at this stage, reinforcing the women's decisions to abort.
145
North Carolina justified its mandatory ultrasounds based on the idea that the fetus information is relevant to the mother's decision making.
146 Sure, a patient has the right to know 147 about the fetus she is about to abort, information that the physicians would be happy to provide. But what about when the patient does not want to know? Forcing such images of her soon-to-be-aborted fetus into her head is quite something else-it might have an opposite effect: rather than being fully informed to make a decision about abortion, the mother might be traumatized after the abortion for having seen her fetus's images when she did not want to know such information.
A patient arguably has the right not to know 148 information about her fetus when she does not want to. If the state argues that it is providing information relevant to the decision-as opposed to the information that serves the supposed state interest in preserving the life of the fetus-then it raises the question of why the patient can 141. Note that the feminism movement preceded the right to abortion era, but the Roe v. Wade decision helped the feminism movement move forward.
142 reject relevant information. The core of this question relies on how an individual reaches decisions. If information presented in particular ways (e.g., mandatory ultrasounds) affects the person in a way that changes her mind (e.g., creates an indelible image in her mind that triggers emotions that permanently affect her), then the information coupled with attention is arguably a factor in making the person who she is. This deep notion of autonomy-the right to construct the person that you are through control, where possible, is one of the factors that affects personal growth. In Wisconsin v. Yoder, 149 a case about compulsory school attendance, the Supreme Court respected a similar kind of right. Under the Free Exercise Clause of the First Amendment, Amish parents claimed the right to control the factors that would make their children who they would become as adults. 150 In short, the patient's right not to know falls within her bundle of attention rights-the right not to know 151 and the right to look away.
II. RECOGNIZING THE RIGHT TO ATTENTION
A. When the Right to Attention Arises
At one time, a person engaged with others outside of the household only by intentionally leaving home. Even then, the individual ordinarily interacted with a bounded universe of others when he or she attended school, entered a store, etc. The universe expanded only if he or she entered a public square (e.g., a town center, shopping area, public street, etc.). Today, even if we live alone and do not leave our homes, we are bombarded with unwanted messages through unsolicited phone calls and on the Internet, through pop-ups, spam, and other actions that are hard to ignore. These intrusions, which demand attention and are designed to be difficult to ignore, impose costs on individuals and invade what can be thought of as personal spaces that should be subject to personal control.
Technology has changed so that today we are constantly and often involuntarily bombarded with demands on our attention, 153 and the form the demands take-vivid images, constant interruptions of online experiences, etc.-have become harder to ignore. This bombardment has made attention more valuable: advertisers will certainly pay for the ability to command attention. 154 The change in technology has made the right to attention both integral to and distinct from the right to privacy. The right to be free from unwanted demands on our attention is necessary to allow individuals to assemble what they see as the relevant inputs in constituting their lives, in reaching appropriate decisions, and in achieving a measure of happiness. At the 149. 406 U.S. 205 (1972 The law recognizes a number of concepts that give the individual the right to control unwanted intrusions into personal "spaces." These include (1) property concepts such as trespass and nuisance, 155 (2) privacy concepts that create zones of autonomy and freedom from intrusions, 156 and (3) rights to personality that give an individual the ability to control certain aspects of personhood or personal freedom such as the use of one's name, likeness, reputation, etc. 157 The law ought to respond to the increased external demands for attention though recognizing a right to be free from intrusion if one chooses or to allocate attention in particular ways. 158 The idea of a right to privacy, which is not mentioned in the U.S. Constitution, arose during a period of urbanization in which the intrusions of daily life on personal zones of residence and behavior were increasing. 159 Today, new technology intensifies the assaults on our personal zones of existence not through physical proximity, but through more subtle intrusions that either compete with each other for notice (e.g., pop-up ads 160 ) or take the form of commands that we prioritize particular messages (e.g., mandatory ultrasounds 161 ) over others we might choose. The idea of a right to attention is a necessary counterpoint to these technological changes that take the form of demands for our attention. 162 It addresses the imbalance between companies' ability to use technology to command greater portions of our attention for profit and our inability to avoid those commands. It thus aids the "little guy" who may not otherwise be able to fight back. It also preserves for the individual the freedom to assemble the inputs that allow the construction of a coherent self capable of making appropriate decisions on the basis of chosen, rather than imposed, values. 163 President Franklin D. Roosevelt said, "The country needs and, unless I mistake its temper, the country demands bold, persistent experimentation. It is common sense to take a method and try it: If it fails, admit it frankly and try another. But above all, try something." 164 Attention is a form of currency, 167 and, like time, we only have a limited amount of it. 168 Attention can be converted to money. 169 One commentator has already speculated that in the future, our attention will be sold. 170 Not only does our attention have value, but its value is increasing with increasing demands for our attention. 171 Therefore, we deserve the recognition of our right to attention.
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Our right to attention is similar to the right to our time 173 or the right to our money. 174 Anyone in their right mind would most likely not allow others to take their time or money freely, in fact, they would probably at least charge some handsome money for their time. Similarly, others should not be able to take our attention freely. In fact, it is rather unethical to abridge others' attention without compensating them in some way or another. We should be able to take back our attention, which was rightfully ours in the first place.
We live in a world where advertisement and social media 175 populate the Internet. 176 The Internet is everywhere, and everything is happening on the Internet. 174. The right to our money means the right to the ownership of our money-to spend it however we see fit. Similar to the right to our time, the implied right to our money has not been formally recognized yet. We use the Internet every day. If the law does not recognize our right to attention, we may become so easily distracted with all of the advertisements that we might never get anything done. Now is the perfect time to recognize the right to attention. Otherwise, law will again move slower than technology.
b. Attention as a Utilitarian Right
Attention belongs to each individual. Attention is valuable, and its value is increasing.
178 Each individual has certain rights and freedoms. The right to attention is like the right to sleep.
179 Does an individual have a right to sleep because it is valuable to him or her alone?
180 Indeed, an individual has a "right" to have a dog 181 or to play music. 182 Does he or she have a right to say that a neighbor's dog cannot bark in the yard at 4 a.m.? Is this different from the question of whether the government can use sleep deprivation as a means of interrogation? The argument that attention is valuable is like the idea of freedom. Right-wing people could assert the claim to freedom in the name of discriminating against others or skewing the political system to advance their own ends. Their "freedom" comes at the expense of the freedom of others. This is the Hohfeldian idea 183 : assertion of a property right is not absolute; it occurs in the context of personal relationships. 186 The question of how best to enforce rights then follows from seeing the rights in terms of personal relationships rather than relationships between properties. According to the Hohfeldian construct, a right to attention would not be created until there has been an infringement of that right; 187 for example, an advertisement seeking our attention. But this is a scenario that would almost always be true given the amount of ads we receive per day.
The Coase theorem deals with this, too. 188 Under the Coase theorem, consider whether the individual should have to pay for a right to be free from intrusion (e.g., whether there should be a market for distraction-free electronic products) or whether the advertiser should have to pay for the right to intrude. 189 Our current model is that to have access to an ad-free version of an iPhone app, one has to pay a nominal fee like $5 or $10 per app. This could eventually get too costly and is not an option for everyone, which creates a distinction based on wealth or socioeconomic class. 190 Because this Article focuses on the "little guy," it assumes that most customers-ones with not much money for extra expenses-would likely not pay for an ad-free version and would instead put up with the ads.
Furthermore 1077 , 1080 (1998) (discussing "the claim that the Constitution guarantees reproductive autonomy but finds no general right to procreate or not procreate; instead, the rights of, privacy, bodily autonomy, and equal protection work together in certain contexts to afford protection to discrete acts involved in procreation").
Robertson argued many years ago that there was an affirmative right to reproduce. 193 He argued that reproduction was valuable to the individual 194 and that the line of the mandatory sterilization cases infringe the right to procreate. 195 On the other hand, Rao argued against an affirmative right to reproduce but in the form of a negative privacy right-a right to be free from offensive government intrusions. 196 What made the intrusions, like mandatory sterilization, offensive was a combination of the degree of intrusion (surgery or other physical invasions of the body are definitely intrusive) and extent of impact (here, deprivation of the ability to reproduce affects a substantial life activity).
197 Rao thus claimed, in effect, that the real constitutional interest was the privacy one; the right to be free from certain kinds of interventions and that any "right to reproduce" was derivative. 198 Given that Rao had the better read of the Supreme Court cases, 199 the right to attention is a negative right under the right to privacy's umbrella of rights.
c. Attention as Individual Dignity
Under the Kantian approach, 200 an individual's ability to control that to which he pays attention is an important component of his ability to determine who he can become as a person, the type of life he wishes to lead, and his meaningful consent (or lack thereof) to individual transactions. 201 For rational beings all stand under the law that each of them should treat himself and all others, never merely as a means, but always at the same time as an end in himself. But by so doing there arises a systematic union of rational beings under common objective laws-that is, a kingdom. Since these laws are directed precisely to the relation of such beings to one another as ends and means, this kingdom can be called a kingdom of ends (which is admittedly only an Ideal). control attention is torture; thus, government interrogators often use sleep deprivation or bombard suspects with unwanted distractions, such as loud music, 202 to make it hard for the suspects to focus attention in ways that allow them to resist interrogators. These acts, which involve both the deprivation of the ability to direct attention and the forced direction of attention, are torture. 203 And when the government allows them, it violates a person's rights in many contexts, rights that go to bodily integrity and freedom from coerced confessions. 204 Attention is thus part of what we treat as a right to individual dignity (or exercise of free will in making choices or other formulations you may choose), called for by natural law. 205 
d. Freedom of Choice
We each have the freedom of choice 206 to spend our attention however and whenever we want. The right to choose (also referred to as the right of choice) has been enumerated in many forms. 207 Why not the right to attention? As argued, the right to attention is already a part of the privacy right's bundle of rights.
208
Recognizing the right to attention gives the "little guys" more privacy and control over their lives and their daily decisions.
Like the right to privacy, the right to attention is arguably a fundamental personal right. 209 Justice Brandeis articulated, "The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. . . . They knew that only a part of the pain, pleasure and satisfactions of life are to be found in material things."
210 Attention is a resource that can lead to an individual's happiness, whereas distraction is rarely welcomed. The freedom of choice to spend one's attention must be respected and protected to the utmost.
What? To Recognize the Right to Attention
We own and are entitled to our attention, yet advertisement companies and scam artists freely bombard us with their "products" daily, resulting in our own time and monetary loss. 211 If the right to attention is not recognized, states could continue to freely mandate ultrasounds for pregnant women against their will, as if their attention were not really theirs in the first place. 212 Similarly, other problems in our daily lives that involve attention would likely continue to go unaddressed. New, emerging technologies make this an issue of increasing importance.
Given the situation, this Article proposes legislation to recognize the right to attention 213 as a statutory right 214 or, alternatively, suggests that the courts recognize the right to attention as a constitutional right. Specifically, the right to attention's much larger, as-yet-poorly-defined bundle of rights 215 includes, for example, the right to deny attention when demanded, the right to be left alone, 216 the right not to be spammed 217 212. See supra Part I.C.2. Note that pregnant women could bring their cases to courts, but without the recognition of the right to attention, courts seem to struggle in addressing these concerns. See, e.g., Stuart v. Camnitz, 774 F.3d 238, 242 (4th Cir. 2014) (invalidating North Carolina's mandatory ultrasound law as unconstitutional because it violated physicians' free speech rights).
213. The right to attention can also be viewed as a negative right-the right to not be distracted/disturbed/bothered. 214. Note that this Article does not get into the bill's details, which a legislature could flesh out given its resources. Rather, this Article advocates for a new idea that should be in the works.
215. This Article seeks to stimulate more scholarly discussion on the right to attention. More rights within this bundle of rights will be defined and refined as time goes on. T] he President . . . . believes that consumers should be empowered and individuals should not be subject to numerous or unwanted spam messages. And that means working very carefully . . . to find the appropriate balance to protect people's 1st Amendment rights, also protecting consumers and individuals' rights to not be spammed when they do their work.").
or uninvited, 218 the right to waive the understanding of an agreement, the right to give consent without being informed, 219 and the right not to be required to receive information against one's will.
The right to attention would primarily be a negative right rather than a positive right. 220 This means the government has no affirmative duty to ensure an individual's right to attention (i.e., not a positive right), but each individual has the right not to have his or her attention demanded or taken away freely without consequences (i.e., a negative right).
Furthermore, given that the right to attention is a personal right, it would attach to each individual and, thus, would not be transferable.
221 Also, the right to attention would only apply to persons and not corporations because entities like corporations do not have attention.
222
The legislature should allow an individual to have a legal action against advertisement and spam companies for taking away his or her time and attention. 223 By asserting the injury of lost time and attention, a litigant could convert the lost time and attention to the other form of currency (i.e., money) via the remedy of monetary damages. 224 This takes care of the injury and remedy issues. Enactment of this proposal would give each individual the necessary standing to initiate a legal action against advertisement corporations, empowering them to stand up for themselves to take back what is rightfully theirs in the first place-their attention.
Recognizing the right to attention would also allow individuals to not be subject to needless, mandatory ultrasounds against their wills.
225 Recognizing the right to attention would help form contracts 226 or a more informed consent. 220. See supra Part II.A.1.b. This is similar to the right to abortion, where a pregnant mother is entitled to have an abortion, but the government does not need to provide funds or access to such abortion (except when it is necessary to save the pregnant mother's life 230 In short, recognizing the right to attention would give the "little guys" more privacy and control over their lives and their daily decisions.
To infringe on an individual's right to attention, the government would probably be subject to some level of intermediate-scrutiny review, 231 rather than rational-basis 232 or strict-scrutiny review. 233 It is too easy to satisfy rational basis, which would make the right to attention superfluous. Similarly, strict-scrutiny review for the right to attention (unlike, for example, the right to vote) is likely too high of a standard.
Note that a requirement to read a written contract is easier for an individual to ignore than a requirement to watch a video or to listen to audio. Thus, insistence on delivering information that is harder to ignore (e.g., by requiring watching a video or listening to audio) as a condition for, for example, buying an audio recording or consenting to in vitro fertilization (IVF) 234 should be more offensive than imposing an easier requirement (e.g., requiring reading a written contract). The contexts seem different: buying a recording is usually about copyright, whereas IVF has risks which may impact the mother or the child. Individuals can voluntarily waive their right to attention, but others intruding on their right to attention should not assume waiver of that right. Note that this only applies when individuals are forced to give up their right. A notice to individuals inquiring or requesting a waiver of their right to attention would be a start and should be enforceable. In other words, giving up the right to attention cannot be a condition (i.e., waiver of the right to attention cannot be forced), but individuals can voluntarily waive their right to attention. For example, either access to a contract or to an abortion can be conditioned on the waiver of the right to attention. 232. Under the rational-basis standard of review for an equal protection claim, the regulation's challenger must prove that the regulation is not rationally related to a legitimate state interest. E.g., City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985) .
233. Under the strict-scrutiny standard of review for an equal protection claim, the government must prove that the regulation is necessary to achieve a compelling government interest. E.g., Palmore v. Sidoti, 466 U.S. 429, 432-33 (1984) . because it actually consists of five distinct species": (1) tort privacy, (2) Fourth Amendment privacy, (3) First Amendment privacy, (4) fundamental-decision privacy, and (5) state constitutional privacy. 235 Similarly, the right to attention can come from many different places as well: (1) the right to privacy under the U.S. Constitution, (2) statutes, (3) economic/property rights, or (4) human rights.
Upon reviewing the literature, the right to attention has appeared before in only one context: minors' right to attention from their parents. 236 There is no reason why this should not be extended to be an individual's right. The Supreme Court could start here-minors' right to attention from their parents-and expand it to all individuals.
The right to attention can stem from other existing rights. For instance, constitutionally, the right to attention 237 can be interpreted as part of the "right to privacy['s]" 238 "bundle of rights" 239 as guaranteed by the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments 240 and their penumbrae. 241 Specifically, the penumbrae and Ninth Amendment contain many unenumerated rights, 242 one of which could include the right to attention. Alternatively, rather than falling under the right to privacy's umbrella of rights, the Supreme Court could read the right to attention from the Constitution's First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments and their penumbrae. Constitutional law itself is a romantic subject. 237. The right to attention is a right viewed from the information receiver's perspective. This leads to some overlap between the right to attention and the right to privacy. If we draw a Venn diagram between the two rights' bundle of rights, there are some overlaps and some differences. The right to attention is a framework, a perspective. Rather than trying to fit this nicely within our current body of law, this Article offers a fresh perspective to view law from the angle of "attention." This was how the body of privacy law got started-looking at law from the perspective of "privacy."
238. Statutorily, the right to attention can be interpreted as a negative right from, for example, the right to not be disturbed by others' loud noises 244 (for which one could call the police to file a noise 245 complaint against loud neighbors 246 ) or by noise from a vehicle. 247 Alternatively, the right to attention can be recognized as an economic or property right, falling under the Fourteenth Amendment's guaranty of "life, liberty, [and] property." 248 The right to attention can also be a tort right, for which there could be a damages remedy. 249 The right to attention could also be a human right.
250
B. When the Right to Attention Does Not Arise
The right to attention is not absolute-it should have boundaries. The right to attention generally would not arise if an individual were under an obligation 251 or were to gain a privilege. 252 Although it is hard to tell whether an individual is paying attention, his or her attention can be demanded through, for example, the administration of an exam. 253 Even so, the demanding party would still need a of free expression, a belief that the 'marketplace of ideas' is freely accessible." 254 to gain the driving privilege, an individual must pass both the written and driving exams, where he or she must pay extra careful attention either while taking the written exam or while driving during the driving exam. The government can justify its requirement of an individual's attention because driving a vehicle is like operating a dangerous or deadly weapon that can easily kill others. 255 Clients, customers, and bosses can demand employees' attention according to contractual agreement. Under their contractual obligations, employees often must pay attention to clients, customers, and bosses during the work hours as part of the job's requirements. Technically, an employee can choose to not pay attention on the job, but failure to do so might result in being fired.
Also, the government can demand an individual's attention, and the individual can face consequences for not complying. 256 For instance, jury duty calls an individual to serve on a jury, presumably paying attention to the facts at trial to vote on a verdict. Failure to report for jury duty may result in a fine, 257 but a juror faces no consequence for not paying attention and falling asleep during trial. 258 Courts can summon an individual as a witness via their power to subpoena, and an individual can face court sanctions resulting in fines or jail time for failure to appear. 259 Failure to respond to a court's questions during a hearing can result in sanctions or being disciplined. Similarly, a police officer can arrest or detain an individual with sufficient probable cause.
260
Another exception to the right to attention is that there is no right to attention in a human relationship. 261 Attention is the premise of each human relationship; humans naturally crave attention and want others' validation. 262 Although a spouse might arguably have the right to attention from the other partner for dating or marrying that partner, this Article does not advocate for recognizing the right to attention in domestic disputes, which are personal and can be solved between the parties. Likewise, this Article does not discuss whether children have a right to attention from their parents.
264
C. Application to Other Contexts
Every exchange of information involves at least two parties, where one side communicates the information and the other side receives the information. Scholarship most often focuses on the communicator's perspective (e.g., how much information the communicator discloses) or on the information itself, 265 but surprisingly, scholarship does not focus much on the receiver's perspective.
This lack of discussion and dearth of scholarship from the information receiver's perspective is problematic because the receiver is often the "little guy" 266 in the conversation. For those who do not pay attention in reviewing contracts, contracting parties have no meeting of the minds, 267 and "informed consent" could mean giving consent without being informed. 268 Recognizing the right to attention would legitimize informed consent and contract formation by allowing individuals to waive their rights to attention. New York codified the existing common law informed-consent doctrine into the Medical Malpractice Act, defining the lack of "informed consent" as: the failure of the person providing the professional treatment or diagnosis to disclose to the patient such alternatives thereto and the reasonably foreseeable risks and benefits involved as a reasonable medical, dental or podiatric practitioner under similar circumstances would have disclosed, in a manner permitting the patient to make a knowledgeable evaluation. 271 In short, a physician owes a duty to inform or disclose when the physician takes an action in cases involving "'non-emergency treatment, procedure or surgery' or procedures that involve 'invasion or disruption of the integrity of the body.'" 272 In recent years, controversies regarding informed consent have been on the rise, with questions raised over whether and to what extent physicians must disclose health risks to patients 273 and whether and to what extent researchers must disclose their research findings to participants. 274 However, these informed-consent questions focused solely on the perspective of the physicians, the researchers, or their affiliated institutions, but not the patients. The underlying assumption is that patients pay attention and understand most, if not all, information from the physicians and the researchers.
Can a patient, either intentionally or inadvertently, just not listen, not understand, or not pay attention to the information coming from physicians or researchers? For example, the physicians or researchers could speak in medical or scientific language that the patient does not understand, and thus the patient might not pay attention to the disclosed information. Or a patient who does not speak English and requires a translator may not understand the physician's words through the translator because the words' meanings were lost in the translation. Or a patient could simply choose to not pay attention to the information disclosed.
consent is a great idea, 283 but it will not work if patients are not paying attention. 284 Recognizing the right to attention would allow the patient to waive his or her respective right to attention. That is, the patient would effectively waive his or her right to an informed consent while still giving consent.
285
Given that an individual's attention span is limited and easily lost after reading pages after pages of text, the hospital should summarize the consent form in one paragraph in bold, separately initialed or read to the patient. These are efforts to command attention and thus demonstrate that consent is informed. Informed consent forms are becoming meaningless rituals, but with the right delivery, they can effectively compel attention rather than burying salient points in ways that obscure them.
Adhesion Contract: Contract Formation
To form a contract, the offeror offers, followed by the offeree's acceptance. 286 There are two contracting parties. In the case of an adhesion contract, the offeror has the commanding power, whereas the offeree often must "take-it-or-leave-it." 287 The offeror (i.e., the communicator) often attempts to communicate the contract's terms to the offeree (i.e., the information receiver), and the offeree attempts to listen to understand what he or she is getting himself or herself into. 288 But what happens when the offeree, intentionally or inadvertently, does not pay attention in either listening or reading the adhesion contract's terms?
This scenario occurs quite often. For example, before individuals can live in an apartment, they must sign a rental agreement setting out the terms of the lease, regardless of whether they read the agreement. Before individuals can download a computer program (e.g., Apple's iTunes) 289 or join a website (e.g., Facebook) 290 or find out more information about their DNA (e.g., 23andMe), 291 they must click "I Accept" to an adhesion contract provided by the company, 292 regardless of whether they read the agreement.
Without reading the agreement, the party with little voice-the offeree in an adhesion contract-effectively waives his or her rights. The American culture has become fixated on contracts' written signatures or initials to protect the interests of landlords, software companies, and the like without paying much attention 293 to the other contractual party-the offeree.
A lack of attention from the offeree's side effectively destroys the contract (or at least its spirit) because there is no meeting of the minds of both parties.
294 Some might consider this agreement waiver (i.e., the offeree waiving his or her right to understand the contract's terms but still wanting to go through with it) perhaps due to trust or simply not understanding the contract or believing that a lack of bargaining power makes reading the contract's terms pointless. Regardless, what the offeree waived was the ability to understand the contract's terms or, in other words, the offeree's right to attention. 295 Without recognizing this right to attention, a contract, though it looks "good" on paper, is in fact hollow and superfluous because there is no meeting of the minds. Recognizing the right to attention would allow the offeree to waive his or her respective right to still form a contract.
296
Like the suggested improvements for informed consent, 297 the offeror should likewise summarize the contract in one paragraph in bold, separately initialed or read to the offeree. These are efforts to command attention and thus demonstrate that the contracting parties had a meeting of the minds. Adhesion contracts are also becoming meaningless rituals, but with the right delivery, they can effectively compel attention rather than burying salient points in ways that obscure them.
D. Counterarguments to Recognizing the Right to Attention
Narrowing the Communicator's Freedom of Speech and Fitting the Right into Current Laws
The strongest counterargument is that recognizing the information receiver's right to attention would oppose, and, in effect, narrow the communicator's freedom of speech as guaranteed by the First Amendment, including his or her right to advertise. However, the focus here is on the receiver, not the communicator. 299 If the focus always stays on the communicator, the receiver would likewise always receive the shorter end of the stick. Just because the communicator has the freedom of speech, such freedom is not unlimited and is not without boundaries. In fact, the freedom of speech itself has boundaries and exceptions. 300 It is about time for the receiver to speak up for his or her respective rights, 301 especially the right to attention.
302
And it is time to recognize both the communicator's and the receiver's respective rights-rather than just viewing the issue from the communicator's perspective-and work together to achieve a fair and reasonable resolution.
303
Furthermore, this Article is not advocating for more regulation or prohibition of the communicator's speech, but rather, for a recognition of the receiver's right to attention. 304 Perhaps an unintended effect of recognizing the receiver's right to attention could be narrowing the communicator's speech by a time, place, and manner restriction. 305 
